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PETITION FOR S8TAY

The United Telephone companies ("United") ask the Common
Carrier Bureau to immediately stay that portion of the Bureau's
April 28, 1993 Order ("Order") that suspends the amount of
United's basic 800 database query rate that exceeds .0067 cents
per query for five months and orders United to file tariff
revisions reflecting this partial suspension on April 29, 1993.1
United asserts that the Order is arbitrary, capricious and
unlawful in this regard and that United will be irreparably
damaged thereby.

The Order suspends for one day the basic 800 database query

rate of all the LECs, including United, that own their own

effective as filed, subject to an investigation and accounting

order.2 Under Section 204 of the Communications Act, 47 U.S.C.

1. In the Matter of 800 Data Base Access Tariffs, CC Docket
93-129, Order, (Common Carrier Bureau), DA 93-491, released April

28, 1993 at pars. 31 and 32.

2. See, Order at vars. 24 - 27 and Anpvendix B.






this four-factor test a petitioner for a stay must demonstrate
that (1) they are likely to succeed on the merits on
reconsideration or appeal; (2) they will suffer irreparable harm
absent a stay; (3) a stay will not cause substantial harm to
other parties; and (4) there is no public interest reason to
withhold a stay. The Commission has modified the first prong,
holding that it will grant a stay upon a showing that its action
raises serious legal issues, provided that the petitioner's
showing on the other factors is particularly strong.3

A stay is warranted in this instance and the four-factor
test is satisfied. First, United is likely to succeed on the
merits when this matter is reviewed and this issue presents
serious legal issues regarding the arbitrary nature of the
Bureau's action. The bifurcated approach adopted by the Bureau,
without conducting an investigation of the reasonableness of the
costs used, in allowing all the filed rates to become effective
except that amount in excess of .0067 cents per query is
arbitrary, capricious, and unreasonable. The rationale behind
allowing rates to become effective following suspension, and then
subjecting the rates to an investigation and accounting order, is
to allow the Commission sufficient time to determine the

lawfulness of the rate filed, while at the same time insuring

5. Id., at footnote 10.



that the ratepayers will not be damaged if the rates, or a
portion thereof, are ultimately determined to be unjustified. To
follow this very reasonable and rationale procedure only as to a
portion of the rates, without having reached a conclusion about
the reasonableness and appropriateness of the costs underlying
the rates cannot be justified.

The Bureau's use of a purported statistical analysis and a
mean rate cannot stand as a substitute for an investigation. The
Bureau attempts to justify this procedure "since all LECs are
deploying similar data base systems."® United does not dispute
that the systems are similar -- however that does not mean that
each LEC's demand or even costs are similar. Entering any type
of order on rates, while ignoring costs and demand is arbitrary.

A review of the tariff transmittals submitted in this
proceeding by the LECs owning their own SCPs indicates
substantial differences in demand.’ United's demand estimate was
740,940,896 interstate basic 800 data base queries. The mean
demand for all LEC database owners, including United, was
1,999,484,501. Clearly, when United's demand is only 37% of the
mean demand, the Bureau's use of its statistical analysis is

arbitrary and guaranteed to produce arbitrary results.

6. QOrder at par. 19.

7. See Order at Appendix B for a list of the referenced LECs
and Tariff Transmittals.



Furthermore, if United's demand is normalized at the mean for all
LEC SCP owners, the mean rate for all the United companies would
have been approximately .0035 cents per query, substantially
under the threshold rate of .0067 cents per query. Obviously,
United's demand characteristics are so substantially different
from the other LEC SCP owners,® that the Bureau's simple
comparison of United rates to average "industry" rates fails to
prove anything regarding the reasonableness of rates. The
Bureau's use of "statistical analysis" in this situation
penalizes United, not because of any determination regarding the
unreasonableness of United's cost, but because of United's size.
Accordingly, this action by the Bureau is arbitrary and
unreasonable and cannot be allowed to stand.

Furthermore, it is not entirely clear that costs are the

same, notwithstanding that similar systems are being deployed.

As United noted in its Reply to the Petitions to Reject its 800

review other LECs' costs.? However, United has reviewed the

other LECs' filings and is at a loss to explain precisely why its
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costs that may explain some of the difference in rates. For
instance, United paid a $2,250,000 right to use fee to Bellcore
to be an 800 Database Owner/Operator.l0 This is the fee that
entitles United to receive downloads of 800 Information Records
from the national SMS database. This fee is necessary to the
provision of 800 database and only relates to 800 database access
service. However, with the exception of NYNEX, it is not readily
apparent that the other BOCs incurred such a charge.

Furthermore, NYNEX's charge was less than half of United's.1l
Given the much larger demand that NYNEX and the other BOCs have
as compared to United and the apparent cost difference from just
this one item, it becomes more understandable why United's rates
are higher than the other LECs.

United will be irreparably harmed if the stay is not
granted. If United must file its tariff revisions, as ordered,
on April 29, 1993, United will be forced to forego a minimum of
$564,696 in revenue from basic 800 data base queries through the
five month suspension period.l2 At the end of the five months, if
the Common Carrier Bureau determines that United's rates, as

filed in Transmittal 316, were reasonable and may go into effect,

10. D&J at Exhibit 2-8, p. 4.
11. See NYNEX D&J at Exhibit 2-1.
12. said amount representing the difference in revenue derived

from United's filed rates and the .0067 cents per query imposed

by the QOrder.



United will be barred from recovering the foregone $564,696 due
to the prohibition on retroactive ratemaking in Section 203 of
the Communications Act, 47 U.S.C. Section 203.

The granting of the stay will not cause substantial harm to
other parties. Rather than order United to reduce its rates
pending an investigation, and possibly causing United to
irrevocably forego $564,696 in revenue, the Commission has a
ready means of insuring that no parties will suffer irreparable
harm, while at the same time providing for lawful rates. As it
did with RBOC rates, the Bureau can simply suspend the whole of
United's proposed new charges, permit the rates to go into effect
pending an investigation; order United to keep accurate accounts
of the amounts received, and order refunds with interest if the
charges are found to be unjust. Under this procedure, ratepayers
are made whole and United is not forced to forego what may well
be, and what United firmly believes to be, fair, reasonable and
compensatory rates.

Finally, a stay is in the public interest. The Bureau's
arbitrary reduction of United's rates coupled with the inability
for United to be made whole if United's filed rates are

ultimately determined to be reasonable, constitutes confiscatory

ratemakipag. The public interest is nit served. bhut rather harmed




by such unwarranted agency action. Furthermore, as demonstrated
above, the public interest will not be harmed by granting the
stay. If the Commission will simply apply the same standards to
United's entire filed rates as applied to other similarly
situated LECs' rates, there is ample statutory authority to order
refunds upon a finding, if any, that United's rates are
unjustified.

Wherefore, United requests an immediate Stay that part of
the Bureau's Order suspending the amount of United's basic 800
data base query rate that exceeds .0067 cents per query and
requiring United to file tariff revision reflecting that
suspension on April 29, 1993.

Respectfully submitted,
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